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LABOR NOTES

A Newsletter for Air Force Contracting Personnel on
Contract Labor Standards and Contractor Labor Relations
Special Federal Employee “Holidays” or “Down Days”—Effect on Contractor Employees:
Christmas Eve falls on a Monday this year.  The last time that this occurred— in 2001— President Bush released non-essential Federal employees from duty (but we’re not guaranteeing a repeat).   Employees subject to the Service Contract Act (SCA) don’t get paid holidays just because they are Federal holidays.  The U.S. Department of Labor (DOL) has determined that certain paid holidays are prevailing in the private sector so these paid holidays are required by SCA wage determinations.  When the President grants administrative leave to Federal employees and military personnel for a “Day of Mourning” or in connection with and in addition to a scheduled holiday, or when there is a local shut-down (snow day, etc.) contractors are not required to compensate their employees for that day.  Employees are only entitled to the number of paid holidays required by the SCA wage determination in the contract.  Contractors with service employees working under a Collective Bargaining Agreement (CBA) may be responsible for the additional leave depending on the terms of the CBA.  However, there is most likely no entitlement to SCA price adjustment either before or after the fact.
Minimum SCA requirements--  Employees who are required to work on a Federal “down day” are due only their regular compensation for the hours worked.  No payment is due contractor employees who were released from work by their employer unless they were allowed to use a vacation day, floating holiday, etc.  However, some contractors might voluntarily compensate employees who were not required to work that day. Contract price adjustment is not due in that instance, either.
SCA & DBA FAR Rules:  FAC 2005-021 affects labor standards requirements through the two items listed below.  
ITEM V:  Interim rule adds SCA exemptions for certain specific “commercial-like” services.  Note that these services are defined differently than the FAR definition of “commercial items”.  Exemption is conditional, with contractor certification required;   and

ITEM VII:  Final rule regarding DBA price adjustment under contracts with options to extend the term.  The reference to the “R.S. Means Cost Estimating System” is removed from FAR 22.404-12(c)(2) as the sole example of a commercial source  for pricing data.  Inclusion implied Government sponsorship of a particular pricing data source.
       SERVICE CONTRACT ACT (SCA) NOTES

SCA Five-year Limit on Service Contracts:  While this limitation is part of the statute, DOL’s interpretation of “contract” has made it a non-issue.  First, the prescription for SCA application is found in FAR 22.1002-1, which reads, in pertinent part:  

“Under 41 U.S.C. 353(d), service contracts may not exceed 5 years.”

But in a 1 Dec 92 opinion letter from the U.S. Department of Labor (DOL) to SAF/AQC, the following information was provided:

“…the SCA regulations at 29 CFR 4.143 - 4.145 specify that contract options, extensions and/or renewals are considered to be wholly new contracts for purposes of SCA and the issuance of wage determinations thereunder.  Therefore, any contract which has a base term of five years or less with subsequent contract options, provided that no single option period is greater than five years, would not violate the requirements of ….SCA.” [emphasis added]

This means that the beginning of each option year, extension period, or multiple year contract annual or biennial anniversary (FAR 22.1007(c)) is the start of a “new contract” and re-starts the “five-year clock”.  So a typical one-year contract with five annual options and possible “extension after performance” (6 to 61/2 years total) does not violate the SCA five year limitation.
SCA Price Adjustment:  “Accompanying Costs”-- Federal Insurance Contributions Act (FICA), Workers’ Compensation Insurance (WCI), and Federal and State Unemployment Tax Allowances (FUTA and SUTA) are specifically mentioned in the Fair Labor Standards Act & Service Contract Act price adjustment clause at FAR 52.222-43.  But, these costs are only allowed on the amount of the wage determination (WD) increases paid directly to workers as a wage or a benefit “cash equivalent” and only to the extent that the contractor’s costs are directly affected by WD increases.

FICA:   The employer share of FICA for wage or salaried employees is currently 7.65% (6.20% for Social Security + 1.45% for Medicare).  A contractor would be entitled to the 7.65% on the total amount of the wage increase and also on increased fringe benefits if they are to be paid to the employees as a “cash equivalent” in each paycheck.  Employers are generally not taxed on contributions to health insurance, pension, or 401k plans, etc.  Only the employer’s additional FICA cost is allowed-- not the employee’s share.  There are no income limits for Medicare taxes.  For Social Security taxes, the 2007 annual limit is $97,500 per employee ($102,000 for 2008).  Therefore, in virtually every instance, the full 7.65% FICA will be owed on the required WD increase / benefits paid in cash.   

Workers’ Compensation Insurance (WCI):  Rates vary by classification of work, the employer’s “experience” (claims history), and the state.  There is normally no annual cap, with some exception (ND has a cap of $21,300 this year, for example).  Contractors are entitled to the current applicable rate on the total wage adjustment, only (including increased fringe benefits paid as a “cash equivalent”).  If a contractor’s WCI rate has increased, the increased rate is allowed only on the amount of adjustment—not the entire labor rate.  For example, no adjustment would be allowed at all if the contractor’s workers compensation rate increases, but there is no SCA wage or benefit increase.  If believed necessary, contractors can be requested to submit documentation (such as workers’ compensation insurance premium statements) to validate rates proposed.  Note: A few states levy WCI as an hourly rate (rather than as a percentage).  In those cases, WCI paid does not increase when wages increase-- no WCI adjustment is allowed.  

FUTA:  Federal Unemployment Tax Allowance should rarely be included in an annual price adjustment since the contractor only pays it on the first $7,000 in employee income each year ($7,000 “cap”).  That cost would normally already be included in the contract price for each option year of virtually every contract.  A contractor would pay no additional FUTA for employees who earned at least $7,000 in the prior year— with or without a WD wage increase.  The maximum FUTA rate paid by contractors is normally 0.8 percent.  For most full-time employees, the employer’s total annual FUTA cost will be $56 ($7,000 X .008) both before and after the wage determination change – therefore, no additional cost is incurred and no adjustment to price is allowed.

SUTA: State Unemployment Tax Allowance rates vary by contractor and state. Annual caps also vary by state.  The maximum SUTA rate levied is normally 5.4% (6.2% total when combined with FUTA’s 0.8%).  Amounts for SUTA should only be allowed on wage increases for positions earning less (in the prior year) than an applicable cap—and only on increased wage amounts that will not exceed the cap in the new option year.  If any price adjustment entitlement exists, it is usually very small.

  Example 1:  The 2007 Alaska SUTA cap is $30,100; An SCA wage increase will result in an employee’s annual income increasing from $29,000 to $30,600; SUTA is allowed on the $1,100 increase between the previous income and increased income up to the cap, but not to the $500 of the increase that will exceed the cap.  Assuming a 3% SUTA rate, the adjustment in this example would be $33 ($1,100 X .03).

  Example 2: SUTA would not be allowed for any employee who is expected to earn more than the $30,100 cap (above example) before any wage increase is applied.
SUTA Annual Caps:  The 2007 and 2008 taxable wage bases (caps) are:
STATE 
2007/20081

            STATE       
    2007/20081
(or  Jurisdiction)
   CAP     

                  (or  Jurisdiction)                   CAP                                                  

ALABAMA
$   8,000

                   NEBRASKA                            9,000

ALASKA 2
   30,100

                   NEVADA                                24,600/25,400
ARIZONA
     7,000 

                   NEW HAMPSHIRE                 8,000

ARKANSAS
   10,000

                   NEW JERSEY                        26,600/27,700
CALIFORNIA
     7,000

                   NEW MEXICO                       18,600/19,900
COLORADO
    10,000

                   NEW YORK                             8,500

CONNECTICUT
    15,000

                   NORTH CAROLINA             17,800

DELAWARE
      8,500/10,500              NORTH DAKOTA                 21,300

DIST. OF COLUMBIIA         9,000

                   OHIO                                         9,000

FLORIDA
      7,000

                   OKLAHOMA                          13,200/13,600
GEORGIA
      8,500

                   OREGON                                29,000

HAWAII 3
    35,300/13,000              PENNSYLVANIA                    8,000

IDAHO
    30,200

                   PUERTO RICO                         7,000

ILLINOIS
    11,500/12,000              RHODE ISLAND                   14,000

INDIANA
      7,000

                   SOUTH CAROLINA                7,000

IOWA
    22,000/22,800              SOUTH DAKOTA                   8,500/9,000
KANSAS
      8,000

                   TENNESSEE                            7,000

KENTUCKY
      8,000

                   TEXAS                                      9,000

LOUISIANA
      7,000

                   U.S VIRGIN ISLANDS          20,500

MAINE
    12,000

                   UTAH                                      25,400

MARYLAND
      8,500

                   VERMONT                               8,000

MASSACHUSETTS
    14,000

                   VIRGINIA                                 8,000          

MICHIGAN
      9,000

                   WASHINGTON                      31,400/34,000
MINNESOTA
    24,000

                   WEST VIRGINIA                     8,000

MISSISSIPPI
      7,000

                   WISCONSIN                           10,500

MISSOURI
    11,000/12,000              WYOMING                             18,100/20,100
MONTANA                          22,700/23,800
1.   2008 cap listed only if changed from 2007.

2.  Alaska 2008 cap TBD Nov-Dec 2007.

3.  Hawaii 2008 cap reduced to $13,000 (if fund balance is adequate)
AF Price Adjustment Guide: https://www.safaq.hq.af.mil/contracting/laborstandards/pricesans.doc
Seniority Lists:  An outgoing contractor is required to furnish a certified list of all service employees on the contractor’s and/or subcontractor’s payroll during the last month of the contract.  If you didn’t request or receive one before the end of a FY contract on 30 September, it’s not too late (esp. if you haven’t made final payment).  The list must include each employee’s name and anniversary date of employment and must be provided to the Contracting Officer no later than ten days prior to contract completion.  The Contracting Officer provides a copy of the list to the successor contractor at the commencement of the new contract.  This list reliably informs the successor contractor of employee entitlement to vacation and other benefits based on length of service.  It is not to be used for bidding purposes, and the outgoing contractor cannot be required to submit the list any earlier than specified in the clause.  See FAR 22.1020 and 52.222-41(n).  Note that successor contractors are not required to hire the employees of the predecessor contractor even in cases where a CBA exists.

DAVIS-BACON ACT (DBA) NOTES

DBA Applicability to Nonconstruction Contracts—Revisited:  The July 2007 newsletter article on “DBA Applicability under Non-Construction Contracts” brought a few questions from contracting personnel.  As the previous newsletter article indicates and the questions underscore, this can be a confusing subject. 

Basic Coverage Tests
· Construction Contracts:  DBA applies to contracts in excess of $2,000 for construction, alteration, repair, or painting and decorating of  “public buildings and public works”, unless an exemption applies (FAR 22.402(a)). 

· Nonconstruction Contracts:  The coverage test is very different, as FAR 22.402(b) states that DBA must be applied when DBA-type work is required and that work is “substantial” and “segregable” (able to be performed separately from other work).  DBA does not apply when the DBA-type work is “incidental” to the furnishing of supplies, equipment, or services.  There is no specific dollar threshold for coverage, but DBA would never apply where the construction portion of the contract is $2,000 or less. 

· Clarification:  In the July 2007 newsletter, we said, in part  “…DOL would have us include DBA if [construction work] is 20% or more when compared to the total contract value.”  This statement was intended to illustrate a situation when the DBA-type work in the example given would without doubt meet the “substantial” criteria.  We did not intend it to be a firm threshold percentage of contract value (of DBA-type work) for DBA to be applicable under nonconstruction contracts.  In fact, FAR 22.402(b) states parenthetically that “the word “substantial” relates to the type and quantity of construction work to be performed and not merely to the total value of construction work as compared to the total value of the contract”.  There are some instances where the value of the construction work is so substantial that DBA would apply regardless of percentage of total contract value.  These determinations must be made on a case-by-case basis, since there are several factors to consider.
SF 1413 Statement and Acknowledgment:  FAR 22.406-5  (“Subcontracts”) states that-- “In accordance with the requirements of the clause at 52.222-11 “Subcontracts (Labor Standards)”, the contractor and subcontractors at any tier are required to submit a fully executed SF 1413, “Statement and Acknowledgment”, upon award of each subcontract.” (emphasis added) 
Overtime (DBA Payroll Review Tip):  FAR 22.305 requires the Contract Work Hours and Safety Standards Act (CWHSSA) clause at FAR 52.222-4 to apply to many non-commercial service and construction contracts of $100k or more.  This clause requires an overtime (OT) premium for all “laborers and mechanics” (generally non-management personnel) for all Federal contract hours worked over 40 in a workweek on the contract.  There is no requirement under Federal law for daily overtime, and Air Force Contracting personnel do not enforce state laws.  For overtime hours, “time and one-half” is due only on the basic hourly rate of pay -- not on a combination of basic hourly rate and fringe benefits.  DBA fringe benefits are due, however, for all hours worked (including overtime hours) but not at the time and one-half rate.  Example: An employee is paid a wage rate of $15/hour and the $5/hour minimum rate for fringe benefits. The appropriate OT wage rate would be $22.50 ($15 x 1.5) .  Total hourly compensation for all hours over 40 would be $22.50 + $5.00 = $27.50.

Subscriptions:  To receive Labor Notes by email--  

  Click  ► subscribe.  Click  ► unsubscribe to delete your subscription.
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   Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects and AFI 64-106).  Just call one of us or send an email.
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   Useful web sites for labor information:
AF Labor Advisors Webpage--Desktop Guides for SCA, DBA, EEO, and Labor Relations; AF Guide for SCA price adjustments, newsletter archive, more:

http://www.safaq.hq.af.mil/contracting/laborstandards/
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
***SCA Directory of Occupations 5th Edition (New):

     Positions descriptions for standard wage determinations numbered “2005-2##x” and “2005-3xxx”
· Service Contract Act Directory of Occupations, 5th Edition (PDF 759 KB) 

· SCA Directory Fifth Edition Table Contents (PDF 29KB) 

· SCA Directory Fifth Edition Occupational Index (PDF 30KB) 

· SCA Directory Fourth Edition & Fifth Edition Comparison (PDF 25KB) 

Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
FedBizOpps:
http://www.fedbizopps.gov/
                 Next page:  AF Labor Advisor Directory↴
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  Air Force Labor Advisors Directory
Kathleen James, Chief

 Air Force Labor Advisors Office
Phone: DSN 426-3285


SAF/AQCK

Commercial : (703) 696-3285    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060











kathleen.james@pentagon.af.mil
Ruth Paauwe, Labor Advisor

 Eastern Region
[vacant], Asst. Labor Advisor      
 
1201 Edward H. White II St. 

  
            
 MS#7200





 Patrick AFB, FL 32925-3238

 

Phone: DSN 854-6734

 
 ruth.paauwe@patrick.af.mil
Commercial: (321) 494-6734             


DSN Fax: 854-2025


Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, Europe/Atlantic
Nick De Quiroga, Labor Advisor          
Central Region
Margaret Gillam,  Asst. Labor Advisor 
1050 East Stewart Avenue, Bldg 2025




   
 Peterson AFB, CO 80914-9050
Phone: DSN 834-2383/2367
                  nicholas.dequiroga@peterson.af.mil
Commercial: (719) 556-2383/2367                            margaret.gillam@peterson.af.mil
DSN Fax: 834-2382

    

    
Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, Canada
Jim Evans, Labor Advisor

 Western Region
Ward Graham, Asst. Labor Advisor
                      1031 California Blvd. Suite H



                      Vandenberg AFB, CA 93437-6256
Phone: DSN 276-7711/7712


 
Commercial : (805) 606-7711/7712
                   james.evans@vandenberg.af.mil
DSN Fax: 276-4793                                                    ward.graham@vandenberg.af.mil 
Region Served:  AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, Pacific[image: image4.png]
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