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A Newsletter for Air Force Contracting Personnel on
Contract Labor Standards and Contractor Labor Relations
Patricia Myers-- New Air Force Labor Advisor:  Pat joins Ruth Paauwe at our Eastern regional office (Patrick AFB, FL) effective 17 March 2008.  She was previously a Contracting Officer for the Eastern Range Technical Services Contract, a Contract Specialist and Procurement Analyst with 45 CONS (Patrick AFB, FL) and a Contract Administrator with DCMA-Northern Europe and Pratt Whitney West Palm Beach.  She’s also served with ACC 2nd Cons, AETC 12th CONS, NYANG and the Army at USMA West Point.  Pat has a BBA from University of Texas-San Antonio, an MA from Webster University, is Level II certified in Acquisition, Level 1 Certified in Program Management and is a National Contract Management Association (NCMA) Certified Professional Contracts Manager (CPCM).
AF Labor Advisor Website under Air Force Portal:  Can’t find us?  Our website is now on the Air Force Portal (SAF/AQC site), with access restricted to Air Force personnel (after logon to Portal, the above link will take you to our page).  However, we’re working to get the same material posted on the SAF/AQC “Public Site”, so that contractors, employees, unions, and other federal agencies can access the material…should they get the urge. 

       SERVICE CONTRACT ACT (SCA) NOTES

SCA Health & Welfare Update:  On May 22, 2008 the U.S. Department of Labor (DOL) announced changes to the Service Contract Act (SCA) “Health and Welfare” (H&W) fringe benefits that will be effective, prospectively, for new contracts and new periods of performance.  DOL All Agency Memorandum (AAM) 204 provides guidance for implementing increased Health and Welfare fringe benefit rates on Federal Government contracts subject to the SCA.  For Hawaii, refer to AAM 204 for revised amounts and for a discussion of the special rates applicable there.
The new benefit rate of $3.24 per hour is effective for “all invitation for bids opened, or other service contracts awarded on or after June 1, 2008….” These increases will not affect contracts that are on a fiscal year cycle until the start of the new period of performance (an option, extension, or new contract) on 1 October 2008 - see FAR 22.1007 & FAR 22.1012-1. The increases will affect standard wage determinations currently requiring $3.16 for H&W.  AAM 204 does NOT affect contracts or portions of contracts subject to a predecessor's Collective Bargaining Agreement (CBA), or contracts requiring H&W amounts other than the previous $3.16 per hour WDs.

As the AAM states and discusses, "In addition to having different benefit levels, the old “low” and “high” health and welfare benefits had different methods for determining compliance.”  Although the two standard wage determinations for each SCA locality will both reflect the new $3.24 per hour H&W rate, care must be taken to incorporate wage determinations with the same basic number as the previous one to avoid unintended impact to workers, contractors, and contract costs.

Standard wage determinations in the 05-2000 to 05-3099 series that end with an odd number (i.e.  05-2079) will require $3.24 per hour.  Those ending in an even number (i.e.  05-2080) will also require $3.24.  However, the odd-numbered wage determinations require employers to make such payments on a “per employee” basis, paid on the first 40 hours compensated per week.  Even-numbered wage determinations allow the calculation to be based on an “average cost” basis for the entire SCA-covered workforce, and is paid on all work hours (including overtime). If the contract currently requires an “average cost” H&W wage determination, continue using the even-numbered standard wage determination(s) for option and extension periods, as well as in solicitations to replace those contracts. Use the odd-numbered standard wage determination(s) in all other contracting actions where use of a standard wage determination is appropriate.

DOL usually revises the standard wage determinations for the H&W change by early June each year, posting them at the WDOL.GOV website.  If a revised wage determination needed for a particular contracting action is not yet posted, AAM 204 authorizes pen-and-ink changes to revise the H&W note on an existing wage determination to read-- for odd-numbered wage determinations: "$3.24 per hour, or $129.60 per week, or $561.60 per month".  For even-numbered wage determinations: "$3.24 per hour".   Also, DOL’s e98 system will not respond to recent requests until the SCA wage determinations are updated in early June.
A copy of AAM 204 has been posted on the WDOL.gov with All Agency Memos in the site Library at http://www.wdol.gov/aam/AAM204.pdf.
If you have a question as to whether and/or when these new H&W rates apply on a specific procurement, contact your Air Force Regional Labor Advisors listed in the Directory at the end of this newsletter.  Update to our SCA Desktop Guide for the H&W increase is pending.
Solicitations-- CBA Fringe Benefits Not Specified:   Most collective bargaining agreements (CBAs) list the contributions/cost required for all benefits, and this is what DOL will enforce in the base year/period of the new contract (paid time off can be computed from the wage rates, etc.).  However, some CBAs do not specify contributions for certain benefits, most commonly group health insurance.  While not an issue for option years and extension periods, the Contracting Officer should review CBA coverage prior to issuing a solicitation.  If all fringe benefits do not specify a cost—and cannot be “cost-out” using other CBA information— contact your Regional Labor Advisor to help determine whether it is necessary to request  the missing information from the incumbent contractor.  Contractors are required to furnish such information under paragraph ‘(m)’ of the SCA clause at FAR 52.222-41.
“Statement of Equivalent Rates” Benefit Factor:  This SCA-related clause at FAR 52.222-42 requires insertion of the estimated classifications and rates that would paid if federal employees performed the work— a statutory requirement, by the way.  We have advised contracting personnel to use the “COMPARE” civilian fringe benefit factor used for cost-comparison studies, and we update this information as the factor is revised.  The fringe benefit factor has been reduced, effective 20 Mar 08, from 36.45% to 36.25% (see “COMPARE Table Values-Table 7”).  Solicitations already issued need not be amended solely to revise the clause insertion.  Update to SCA Desktop Guide for this fringe benefit factor decrease is pending.

DAVIS-BACON ACT (DBA) NOTES

DBA Applicability Regarding Contracts with Task/Work Orders:  The determination regarding DBA applicability is only made on a contract basis.  Whether a construction contract is over or under the $2,000 threshold—or a non-construction contract includes “substantial and segregable” construction, alteration, repair, and painting cannot be applied to individual task/work orders.  If DBA applies to the contract, then it applies to all construction, alteration, repair, and painting, regardless of task order value (unless truly “de minimus”).
If a contract is subject to both DBA and the Service Contract Act (SCA), DFARS 222.402-70 provides guidance in applying SCA or DBA to task/work orders.  SCA applies to task/work orders for services, and DBA applies to those for DBA-type work.  If the nature of the work is uncertain, the guidance has you apply an under/over 32 work-hours test.  The following excerpt is the specific DFARS 222.402-70 language re: the 32 work-hours test:

1) Individual service calls or orders which will require a total of 32 or more work-hours to perform shall be considered to be repair work subject to the DBA.

(2) Individual service calls or orders which will require less than 32 work-hours to perform shall be considered to be maintenance subject to the SCA.

(3) Painting work of 200 square feet or more to be performed under an individual service call or order shall be considered to be subject to the DBA regardless of the total work-hours required.

However, uncertainty regarding the nature of the work should be infrequent or rare.  For some contracts (such as family housing maintenance) it is possible to designate most line items in the RFP as subject to DBA, SCA, or neither.  

DBA Enforcement-- Misclassification:  So you’ve checked the certified payrolls and all employees are receiving the at least the minimum wages and benefits (if any) required by the contract wage determination for the classification as listed.  But how do you know that the employees are classified properly?  While site visits with observation and employee interviews are the only way to really pin it down, you can get a clue that “something is fishy” without ever leaving your desk.

If your project is in a phase that requires mostly skilled work, you should be suspicious if more than an incidental number of workers are classified as “Laborers”.  Under DBA, Laborers are limited to “unskilled and semi-skilled” work.  Most work that involves electrical, plumbing/pipefitting, carpentry, masonry, sheet-metal, equipment operation, and other skilled trades would only properly use Laborers for unskilled and semi-skilled work— not work directly connected to the work of skilled trades.  As an example, a plumbing subcontractor that lists 2 Plumbers and 5 Laborers is likely using Laborers to perform the work of Plumbers.  A site visit including “front-end” observation of duties performed by employees, accompanied by employee interviews, can serve to document this type of misclassification.

Required Content of Certified Payrolls:  The contract clause at FAR 52.222-8, “Payrolls and Basic Records” requires, in pertinent part, that “Such records shall contain the name, address, and social security number of each such worker, his or her correct classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof… daily and weekly number of hours worked, deductions made, and actual wages paid.”  However, the employee’s social security number and home address need only be listed on the first payroll on which an employee is listed.  For any employees working in more than one classification, the hours worked and rate paid (if different) must be listed for each classification in which they worked. If you think something is missing or if you don’t understand something listed, contact the prime contractor.  They should be able to answer your questions or get the answers you need from their subcontractor(s).
Goals for Minority and Female Participation in Construction:  Contracting Officers must insert these goals in connection with clause 52.222-23 for virtually all construction contracts in excess of $10,000-- see prescription at FAR 22.810(b).  The goal for females is 6.9%, nationwide.  A list of minority goals for all active Air Force Bases in the U.S. is posted on our website.  For other geographic locations, either contact your Labor advisor or see “Appendix E” of DOL-OFCCP’s “Technical Assistance Guide for Federal Construction Contractors” (page E-20) at:

       http://www.dol.gov/esa/ofccp/TAguides/consttag.doc .  Note that these goals for minorities were first issued in 1980— and are still considered current. 
Subscriptions:  To receive Labor Notes by email--  

  Click  ► subscribe.  Click  ► unsubscribe to delete your subscription.
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   Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (subjects under FAR Part 22 and AFI 64-106).  Just call one of us or send an email.
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   Useful web sites for labor information:
AF Labor Advisors Webpage--Desktop Guides for SCA, DBA, EEO, and Labor Relations; AF Guide for SCA price adjustments, newsletter archive, more--now on the AF Portal- Restricted to AF personnel:               https://www.my.af.mil/gcss-af/afp40/USAF/ep/contentView.do?contentType=EDITORIAL&contentId=1406538&programId=1406679&pageId=681742&channelPageId=-547851
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
SCA Directory of Occupations 5th Edition:

  Position descriptions for standard wage determinations numbered “2005-2###” and “2005-3###”
· Service Contract Act Directory of Occupations, 5th Edition (PDF 759 KB) 

· SCA Directory Fifth Edition Table Contents (PDF 29KB) 

· SCA Directory Fifth Edition Occupational Index (PDF 30KB) 

· SCA Directory Fourth Edition & Fifth Edition Comparison (PDF 25KB) 

Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
FedBizOpps:
http://www.fedbizopps.gov/
                 Next page:  AF Labor Advisor Directory↴
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  Air Force Labor Advisors Directory
Kathleen James, Chief
Air Force Labor Advisors Office
Phone: DSN 426-3285


SAF/AQCK

Commercial : (703) 696-3285    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060











kathleen.james@pentagon.af.mil
Ruth Paauwe, Labor Advisor

 Eastern Region
Patricia Myers, Asst. Labor Advisor      
1201 Edward H. White II St. 

  
            
 MS#7200





 Patrick AFB, FL 32925-3238

 

Phone: DSN 854-6734

 
 ruth.paauwe@patrick.af.mil
Commercial: (321) 494-6734             

 patricia.myers@patrick.af.mil
DSN Fax: 854-2025


Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, Europe/Atlantic
Nick De Quiroga, Labor Advisor          
Central Region
Margaret Gillam,  Asst. Labor Advisor 
1050 East Stewart Avenue, Bldg 2025




   
 Peterson AFB, CO 80914-9050
Phone: DSN 834-2383/2367
                  nicholas.dequiroga@peterson.af.mil
Commercial: (719) 556-2383/2367                            margaret.gillam@peterson.af.mil
DSN Fax: 834-2382

    

    
Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, Canada
Jim Evans, Labor Advisor

 Western Region
Ward Graham, Asst. Labor Advisor
                      1031 California Blvd. Suite H



                      Vandenberg AFB, CA 93437-6256
Phone: DSN 276-7711/7712


 
Commercial : (805) 606-7711/7712
                   james.evans@vandenberg.af.mil
DSN Fax: 276-4793                                                    ward.graham@vandenberg.af.mil 
Region Served:  AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, Pacific[image: image4.png]
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