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CONTENTS:  →  New SCA Exemption for “Certain Services” 
                       →  Revised SCA “ADPE” Exemption
New SCA Exemption for “Certain Services”

General— FAC 2005-21, Item V, published the Interim Rule implementing changes to the U.S. Department of Labor’s SCA regulations.  It’s called “certain services” because DOL’s definition is slightly different than the FAR definition of  “commercial services”.   Exemption is limited to seven specific services, and there are several conditions.  Certification by the “apparent successful offeror” is required.  The exemption does not apply to solicitations and contracts/subcontracts:    awarded under the Javits-Wagner-O’Day Act; for operation of a Government facility or part of the facility, or;  subject to an SCA “Section 4(c)” (incumbent/ predecessor) CBA under a contract subject to SCA—see FAR 22.1008-2).  The effective date was November 7, 2007.

The exempt “certain services” listed at FAR 22.1003-4(d)(1) are:

(i) Automobile or other vehicle (e.g., aircraft) maintenance services (other than contracts or subcontracts to operate a Government motor pool or similar facility).

(ii) Financial services involving the issuance and servicing of cards (including credit cards, debit cards, purchase cards, smart cards, and similar card services).

(iii) Hotel/motel services for conferences, including lodging and/or meals, that are part of the contract or subcontract for the conference (which must not include ongoing contracts for lodging on an as needed or continuing basis).

(iv) Maintenance, calibration, repair, and/or installation (where the installation is not subject to the Davis-Bacon Act, as provided in 29 CFR 4.116(c)(2)) services for all types of equipment where the services are obtained from the manufacturer or supplier of the equipment under a contract awarded on a sole source basis.  [A service not qualifying for the older “ADPE” exemption discussed later MAY qualify, instead, under this exemption, as it might apply to servicing equipment types not eligible under the older exemption, or might apply to installation of ADPE equipment.] 

(v) Transportation by common carrier of persons by air, motor vehicle, rail, or marine vessel on regularly scheduled routes or via standard commercial services (not including charter services).

(vi) Real estate services, including real property appraisal services, related to housing Federal agencies or disposing of real property owned by the Government.

(vii) Relocation services, including services of real estate brokers and appraisers to assist Federal employees or military personnel in buying and selling homes (which shall not include actual moving or storage of household goods and related services).
Briefly, Exemption Conditions at FAR 22.1003-4(d)(2) require (briefly) that, for each contract or subcontract:

(i)(A) Award is on a sole-source basis; OR

   (B) Award is based on other factors in addition to price or cost, with the combination of other factors at least as important as price or cost (but does not apply to (d)(1)(iv) (above) which MUST be awarded on a sole-source basis);

(ii)  Services are offered and sold to non-Governmental customers (in substantial quantities);

(iii)  Prices are based on established catalog or market prices [as defined at (iii)(A) and (B)];

(iv)  Each service employee performing contract services will spend only a small portion of his or her time servicing the Government contract as compared to non-Government service work [“small portion” is defined within the subsection];

(v)  Contractor will use the same compensation plan for contract service employees as for equivalent employees on non-Government work;

(vi)  Contracting Officer (the contractor, for subcontracts) determines in advance that all or nearly all offerors will meet the conditions in paragraph (d)(2)(ii) through(v);

(vii)(A) The apparent successful offeror certifies that the conditions in (d)(2)(ii) through (v) will be met; AND

(B) For other than sole-source awards, obtain certification from all other offerors that are—

   (1) In the competitive range, if discussions are conducted; OR

   (2) Considered responsive, if award is made without discussions.

Please see FAR coverage of these conditions for complete information.

Detailed guidance regarding Contract award or resolicitation is at Paragraph (d)(3), and possible Department of Labor determination after award is discussed at Paragraph (d)(4).  Exceptions referenced in our first paragraph are at Paragraph (d)(5).  The new clauses prescribed by FAR 22.1006(e)(3) and (4) are a certification clause (52.222-52) and one listing the exemption requirements (52.222-53) (respectively).  Review the prescriptions for these clauses carefully, as they must be read in conjunction with the procedures at FAR 22.1003-4(d) referenced in each prescription.

Revised “ADPE” Exemption

 “This interim FAR rule incorporates slight revisions to this current exemption for consistency with the current DOL regulations and clarification of appropriate course of action for the contracting officer.”  (FAC 2005-21 Item V Supplementary Information.)  FAR 22.1003-4(c) provides:

(c) Contracts for maintenance, calibration or repair of certain equipment.

(1) Exemption. The Secretary of Labor has exempted from the Act contracts and subcontracts in which the primary purpose is to furnish maintenance, calibration, or repair of the following types of equipment, if the conditions at paragraph (c)(2) of this subsection are met:
(i) Automated data processing equipment and office information/word processing systems.

(ii) Scientific equipment and medical apparatus or equipment if the application of micro-electronic circuitry or other technology of at least similar sophistication is an essential element (for example, Federal Supply Classification (FSC) Group 65, Class 6515, “Medical Diagnostic Equipment;” Class 6525, “X-Ray Equipment;” FSC Group 66, Class 6630, “Chemical Analysis Instruments;” and Class 6665, “Geographical and Astronomical Instruments,” are largely composed of the types of equipment exempted in this paragraph).

(iii) Office/business machines not otherwise exempt pursuant to paragraph (c)(1)(i) of this subsection, if such services are performed by the manufacturer or supplier of the equipment.

 Clauses prescribed at FAR 22.1006(e)(1) and (2) are a substantially revised certification clause (52.222-48) and a  new clause listing the exemption requirements (52.222-51) (respectively).  Review the prescriptions for these clauses carefully, as they must be read in conjunction with the procedures at FAR 22.1003-4(c) referenced in each prescription.

As stated earlier, a service not qualifying for this exemption MAY qualify, instead, under the new exemption at FAR 22.1003-4(d), since it might apply to servicing equipment types not eligible under the ADPE exemption.  Or, it might apply to installation of ADPE equipment-- which is not a service covered under the ADPE exemption.
For Assistance

Your Air Force Labor Advisors can help you make the proper determination for specific contracts or types of contracts, and with respect to the related clauses and procedures.
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  Air Force Labor Advisors Directory
Kathleen James, Chief
            Air Force Labor Advisors Office
Phone: DSN 426-3285


SAF/AQCK

Commercial : (703) 696-3285    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060











kathleen.james@pentagon.af.mil
Ruth Paauwe, Labor Advisor

 Eastern Region
[vacant], Asst. Labor Advisor      
 
1201 Edward H. White II St. 

  
            
 MS#7200





 Patrick AFB, FL 32925-3238

 

Phone: DSN 854-6734

 
 ruth.paauwe@patrick.af.mil
Commercial: (321) 494-6734             


DSN Fax: 854-2025


Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, Europe/Atlantic
Nick De Quiroga, Labor Advisor          
Central Region
Margaret Gillam,  Asst. Labor Advisor 
1050 East Stewart Avenue, Bldg 2025




   
 Peterson AFB, CO 80914-9050
Phone: DSN 834-2383/2367
                  nicholas.dequiroga@peterson.af.mil
Commercial: (719) 556-2383/2367                            margaret.gillam@peterson.af.mil
DSN Fax: 834-2382

    

    
Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, Canada
Jim Evans, Labor Advisor

 Western Region
Ward Graham, Asst. Labor Advisor
                      1031 California Blvd. Suite H



                      Vandenberg AFB, CA 93437-6256
Phone: DSN 276-7711/7712


 
Commercial : (805) 606-7711/7712
                   james.evans@vandenberg.af.mil
DSN Fax: 276-4793                                                    ward.graham@vandenberg.af.mil 
Region Served:  AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, Pacific[image: image3.png]
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