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LABOR NOTES

A Newsletter for Air Force Contracting Personnel on
Contract Labor Standards and Contractor Labor Relations
FLSA Minimum Wage Hiked to $5.85 Per Hour:  The law was enacted 25 May 2007, and became effective 24 July 2007.  The change should have minimal effect on Air Force contracts, as most service and construction contracts include SCA or DBA wage determinations (WDs) requiring higher rates.   A handful of DBA WDs in a few regions may need to be revised to catch a few rates up with the new FLSA rate.  Also,  your contractors not subject to WD requirements may be already paying more than the currently-required $5.15 FLSA minimum.
The state minimum wage in about 30 states already exceeds the new minimum.  Note that state law applies to Federal installations unless the installation is a “Federal enclave”. Federal enclave status varies from base-to-base, and sometimes even between different parts of the same base.

The FLSA-SCA price adjustment clauses at FAR 52.222-43 (contracts with options) and 52.222-44 (no options) state that a contractor may be eligible for reimbursement to the extent a wage increase is made to comply with “…an amendment to the Fair Labor Standards Act of 1938 that is enacted after award of this contract, affects the minimum wage, and becomes applicable to this contract under law”.

When Are Published SCA and DBA WD Changes Required?:  Only when required by FAR.  It seems that some contractor employees, contractors, and unions are accessing wage determination changes at WDOL.gov and assuming (understandably, but incorrectly) that a published WD must be immediately incorporated. Note that FAR does not require incorporation of WDs in the middle of an option or in the middle of a contract without options (except at certain anniversary dates of SCA multiple year contracts).
While the U.S. Department of Labor (DOL) publishes WD revisions (SCA) and modifications (DBA) throughout the year, mere publication at WDOL.gov does not make these WDs immediately required for a contract.  Wage determinations are required to be incorporated by FAR only if received timely for an action for which a new or revised WD is required —such as solicitation, option exercise, etc.  For SCA rules, see FAR 22.1007 (actions requiring) or 22.1012 (WD “receipt” deadlines); for DBA, see 22.404-6 (a), (b), or (c) for sealed bid, negotiated, or options to extend the term (respectively).  This Labor Notes issue contains separate articles re updating WDs at options for SCA (next two articles) and DBA (see DBA section).
     SERVICE CONTRACT ACT (SCA) NOTES

Updating Contract Wage Determinations (WDs):  It’s sometimes hard to improve on the way material is presented in the FAR, so we won’t try--
“22.1007 -- Requirement to Obtain Wage Determinations.”
“The contracting officer shall obtain wage determinations for the following service contracts:

(a) Each new solicitation and contract in excess of $2,500.

(b) Each contract modification which brings the contract above $2,500 and --

(1) Extends the existing contract pursuant to an option clause or otherwise; or

(2) Changes the scope of the contract whereby labor requirements are affected significantly.

(c) Each multiple year contract in excess of $2,500 upon --

(1) Annual anniversary date if the contract is subject to annual appropriations; or

(2) Biennial anniversary date if the contract is not subject to annual appropriations and its proposed term exceeds 2 years -- unless otherwise advised by the Wage and Hour Division. “
[End FAR 22.1007]
The obligation to “obtain wage determinations” assumes that a new or revised WD has been published timely on the Wage Determinations On Line website (WDOL.gov), furnished timely by the U.S. Department of Labor in response to an e98 WD request, or that there is a new collective bargaining agreement.  Standard SCA WDs now contain header information indicating the date when the initial WD or revision was first posted on the WDOL.gov website                     ( http://www.wdol.gov/ ).  WD “receipt” deadlines are discussed below.  The date the WD is posted (not the date of the WD) determines the timeliness of the WD.
Receipt Deadlines for SCA Wage Determinations or Collective Bargaining Agreements (CBAs)— (Same Deadlines):  We’ll try to make it simpler by breaking the rules down by contract action.  FAR 22.1012
Deadlines for any CBA received, WD published on WDOL.gov, or e98 response received from DOL (in response to a timely e98 request):

New contract award-- Award more than 30 days from performance start, deadline is 10 days prior to performance.

New contract award-- Award within 30 days of performance start, deadline is award.

Option Exercise (Fiscal Year cycle)--  If exercised 1 October, deadline is 30 September.

Option Exercise (not Fiscal Year cycle) and Extensions-- Same as for new contract award (depends on whether or not option or extension was exercised/awarded within 30 days of performance start).

Anniversary date of multiple year contract— Deadline is anniversary date (annual or biennial, as appropriate—see previous article).
SCA Contracts Performed by Employees Represented by a Union: Contracting Officers are required by FAR 22.1010  to send notice to both the contractor and the union stating (1) the date a contract is expected to be awarded or option/extension exercised and (2) the date performance will start on the new contract period; notice must be given at least 30 days prior to the earliest of the above dates.  This notice is important because it provides the contractor and the union the information needed to complete any revisions to their CBAs and provide them to the Contracting Officer on a timely basis to be effective in the next contract period.  Failure to send the notice can make the Air Force liable for the contractor’s labor cost escalation. 

Switchboard Operator Classification Deleted from Standard WDs:  One or more agencies reportedly told DOL that the Operator was no longer needed, so DOL changed the “Switchboard Operator/Receptionist” class to “Receptionist”, only.  Since the SCA Directory of Occupations (5th Ed.) won’t be revised anytime soon—and no other WD class covers the work-- switchboard contractors must submit an SF 1444 conformance form to the CO, proposing a classification and rate.  DOL tells us that, under the circumstances, they will accept a rate no lower than the WD “Receptionist” rate.
The change/deletion was made when the “2005-2XXX” or “2005-3XXX” standard WDs were first issued in August or September of 2006 to replace the “1994-XXX” standard WDs (for most localities).  That means that conformance of the Switchboard Operator must be requested for the first contract year for which there was no coverage— likely FY2007 for most contracts.  Make sure that the WD number and revision the contractor lists on the SF1444 reflects the WD incorporated for the correct contract year (it will be the first contract year that a “2005-XXXX” standard WD was incorporated ).  Conformance should only entitle a contractor to price adjustment if the rate for “Receptionist” was increased for the new contract year-- just as if the “Switchboard Operator” had not been removed from the WD.
WD Locality Language Foul-up:  DOL reports that extra language was included on about 40 SCA standard WDs by mistake in May 2007.  A WD covering Washington DC (05-2104) was the one noticed by an alert CO at Tinker AFB, OK.  DOL is working to identify and correct the WDs containing this extra language.  Following the correct WD language, the additional language begins:
          “by region, Alaska,

Hawaii, Guam, Puerto Rico, and the Virgin Islands.

The regions are defined as….”
…and continues for about 10 more lines.

DBA Applicability Under Non-construction Contracts:  See 3rd article in DBA section.   
DAVIS-BACON ACT (DBA) NOTES

Updating DBA Wage Determinations (WDs):  DBA-covered contracts with options to extend the term must have their WDs updated at the beginning of each option in accordance with FAR 22.404-6 and FAR 22.404-12.  This requirement is effective for contracts solicited after 20 Dec 2001 (and should include one of the clauses at 52.222-30, -31, or -32.  Update only WD schedule(s) (‘Building’, ‘Highway’, etc.) already included in the contract.   Some COs with O&M contracts prefer to include the most current DBA WD with each task order.  That’s not a problem where a price is negotiated for each order.  However, the “current with each order” practice is not recommended for contracts where work is pre-priced, because it is not required by FAR and the unit prices might have to be revised frequently during the year.
Deadlines for “Receipt” of DBA Wage Determinations:  Only deadlines for  “General Wage Determinations” (GWDs) are covered here, as they are used almost exclusively.  GWDs are the ones published on the WDOL.gov website.  “Project WDs” must be requested from DOL by SF 308 when there is no GWD covering the work in an area (relatively rare, these days).

GWD modifications are “effective” if published on WDOL.gov for:
· Sealed Bidding--

· 10 days before bid opening date (FAR 22.404-6(b)(1)(i)),


               OR

· Less than 10 days before bid opening, “…unless the contracting officer finds that there is not reasonable time available before bid opening to notify the prospective bidders.” (CO must document lack of time)   (FAR 22.404-6(b)(1)(ii))

         BUT

· If an award is not made within 90 days after bid opening, any modification to a general wage determination which is published on the WDOL before award, shall be effective for any resultant contract unless an extension of the 90-day period is obtained from the Administrator, Wage and Hour Division. (FAR 22.404-6(b)(6))
· Negotiated Contracts-- Before contract award. (FAR 22.404-6(c))

· Options to Extend the Term--Before exercise of option.(FAR22.404-6(d))
Modifications are not “effective” just because they are published on WDOL.gov.  To be effective, a WD modification must be published before the FAR 22.404-6 deadline for the particular contract action.  WD modifications are published on WDOL.gov on Fridays (if a Friday is a federal holiday, then Monday, instead).

Contracting Personnel can monitor GWD changes by use of the WDOL.gov website’s “Alert Service.”  First, access the GWD involved, then click the  [image: image1.wmf]S

ign Up for Alert Service

  button below the WD viewing screen.
DBA Applicability Under Non-construction Contracts:  DBA must be included for construction, alteration, or repair, including painting and decorating of “public buildings or works” under non-construction contracts per FAR 22.402(b) when that work is:

Segregable (can be separated) from the non-construction work;

     AND
Substantial—either in its own right OR when compared to the total value of the contract.
Note:  FAR 22.402(b) only mentions $2,000 so that COs don’t apply DBA to work of a lesser amount—it is NOT the coverage threshold for DBA under non-construction contracts.
Unlike services under SCA, the DBA-type work does not have to be the majority of the contract— just substantial / more than incidental.  We’ve found that DBA-type work is almost always “segregable” from other contract work. If the work is not substantial in its own right, DOL would have us include DBA if it is 20% or more when compared to the total contract value.
Example 1:  A contract for a new HVAC system will be about $60,000, including an estimated $15,000 for installation (building alteration, etc.).  DBA should be included for the on-site installation work, since that work will be of substantial (about 25%) when compared to the total contract value-- even though $15,000 is not substantial in its own right.
  Example 2:  A  contract for a heavy generator will be $200,000, including $15,000 for installation (7.5% of the contract).  DBA should NOT be included, since $15,000 is not substantial in its own right OR when compared to total contract value. 
The issue of DBA under non-construction contracts is a very difficult one because there is a large “gray zone” between “definitely DBA” and “definitely not DBA’.  Your Air Force Labor Advisors can discuss the regulations, facts, and risks-- then make a recommendation regarding DBA coverage or non-coverage.

Once DBA is included in a non-construction contract, it applies to essentially ALL construction-alteration-repair-painting-decorating— regardless of the work order $$ or “volume” of work.  For contracts subject to both SCA and DBA,  DFARS 222.402-70 advises use of an under-over 32 estimated work hours test to separate SCA and DBA work orders during performance, but only when it is unclear as to whether the work is SCA maintenance or DBA construction-alteration-repair-painting-decorating.
Authority Re Certified Payrolls:  Your authority to require certified payrolls, their content, the signed certification (and more) is found in the contract clause “Payrolls and Basic Records” at FAR 52.222-8.  Your contractor signed a contract containing this clause, which makes it a bit tough for them to avoid its requirements.  All contracts subject to DBA must contain the clauses at FAR 52-222-5 through 52.222-15.  DBA clause prescriptions are at FAR 22.407.
Subscriptions:  To receive Labor Notes by email--  

  Click  ► subscribe.  Click  ► unsubscribe to delete your subscription.
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   Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects and AFI 64-106).  Just call one of us or send an email.
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   Useful web sites for labor information:
AF Labor Advisors Webpage--Desktop Guides for SCA, DBA, EEO, and Labor Relations; AF Guide for SCA price adjustments, newsletter archive, more:

http://www.safaq.hq.af.mil/contracting/laborstandards/
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
***SCA Directory of Occupations 5th Edition (New):

     Positions descriptions for standard wage determinations numbered “2005-2##x” and “2005-3xxx”
· Service Contract Act Directory of Occupations, 5th Edition (PDF 759 KB) 

· SCA Directory Fifth Edition Table Contents (PDF 29KB) 

· SCA Directory Fifth Edition Occupational Index (PDF 30KB) 

· SCA Directory Fourth Edition & Fifth Edition Comparison (PDF 25KB) 

Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets.dol.gov/vets100/VETS100Search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
FedBizOpps:
http://www.fedbizopps.gov/
                 Next page:  AF Labor Advisor Directory↴
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  Air Force Labor Advisors Directory
Kathleen James, Chief

 Air Force Labor Advisors Office
Phone: DSN 426-3285


SAF/AQCK

Commercial : (703) 696-3285    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060







kathleen.james@pentagon.af.mil
Ruth Paauwe, Labor Advisor

 Eastern Region
[vacant], Asst. Labor Advisor      
 1201 Edward H. White II St. 






  
            MS#7200







 Patrick AFB, FL 32925-3238

Phone: DSN 854-6734

 
 ruth.paauwe@patrick.af.mil
Commercial: (321) 494-6734             


DSN Fax: 854-2025


Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Nick De Quiroga, Labor Advisor          Central Region
Margaret Gillam,  Asst. Labor Advisor 1050 East Stewart Avenue, Bldg 2025




   


   Peterson AFB, CO 80914-9050
Phone: DSN 834-2383/2367

   nicholas.dequiroga@peterson.af.mil
Commercial: (719) 556-2383/2367              margaret.gillam@peterson.af.mil
DSN Fax: 834-2382

    

    
Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor

   Western Region
Ward Graham, Asst. Labor Advisor
   1031 California Blvd. Suite H






   Vandenberg AFB, CA 93437-6256
Phone: DSN 276-7711/7712


 
Commercial : (805) 606-7711/7712
    james.evans@vandenberg.af.mil
DSN Fax: 276-4793                                     ward.graham@vandenberg.af.mil 
Region Served:  AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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