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Interim Rule Makes WDOL.gov the FAR-Sanctioned Method for Obtaining SCA Wage Determinations

At long last a FAR rule has been issued formally sanctioning WDOL.gov as the primary source for obtaining all Service Contract Act and Davis-Bacon Act wage determinations.  After a comment period, it is expected that these rules will become final.  Although some changes may be made as a result of comment considerations, the substance of the final rule – formal acceptance of WDOL processes – is expected to remain intact.  Therefore, other than very rare exceptions an electronic SF-98 form (“e-98”) will no longer be required to obtain SCA WDs or for your contract file.  If a WD is not available from WDOL for the type of work being performed, an e-98 must be submitted so that DOL will have the opportunity to issue a wage determination for the unique work.  DOL will no longer process paper SF 98 requests.

Despite WD requests no longer being required, the Labor Advisors strongly recommend documentation be retained in the contract file whenever WDs are obtained and implemented into solicitations and contracts.  This may be needed to resolve controversies about whether the correct WD and revision was placed into the contract.  Note the following “Updating Wage Determinations” article below.  As discussed more fully below, there are important considerations when implementing WDs into a contract, including whether the new WD is both timely and error-free.

Also of interest -- The Integrated Acquisition Environment (IAE) office has requested that the WDOL system allow for a more seamless integration within existing Contract Writing Systems (CWS). Towards that end, the good folks at National Technical Information Service (NTIS) have been working towards that objective by developing an XML format option for wage determination downloads. This will serve to facilitate the integration of WDOL within the CWS.  This is a “work in progress” and we do not have a firm completion date. 

Frank Dean Selected to be New

 Navy Labor Advisor

Air Force Labor Advisor Frank Dean, of our Central Region, will become the Agency Labor Advisor for the Navy.  Please join us in congratulating Frank and wishing him well!   He’ll begin work at the Pentagon on September 5th, 2006.  Frank replaces the recently retired Diane Truman, who also was an AF Labor Advisor prior to “going Navy”.  His fellow AF Labor Advisors would say goodbye, but we know we’ll be coordinating with him frequently on common issues (it’s that whole “bad penny” thing).  Way to go, Frank! 

“Combating Trafficking in Persons”:
New FAR Subpart 22.17

FAC 2005-09, dated 19 Apr2006 issued interim FAR guidance at FAR Subpart 22.17 to implement Public Law with respect to Combating Trafficking in Persons.  The guidance prescribes the new clause at 52.222-50, which defines and prohibits such activity for all service contracts other than those awarded for commercial services under FAR 12.  While the guidance is under the FAR Part covering contract “labor laws”, we are not the primary POC. Please contact your IG office or the OSI is you have any concerns regarding compliance with this law.

BASE ACCESS FOR UNION REPS

LABOR RELATIONS – On 14 August 2006, the Chief, Air Force Labor Advisors Office signed out a letter (14 Aug 06 Memo) reiterating Air Force policy regarding base access for collective bargaining representatives. Union representatives’ access to Air Force installations and/or facilities is governed by Air Force Instruction 64-106. This instruction permits union officials to seek and obtain permission from installation commanders to come inside the base for the purpose of organizing a particular contractor’s work force. The visit is subject to the restrictions outlined in the AFI. The union must name a contractor in their request and limit their organizing activities to that particular contractor.
If an NLRB election has been conducted and the union has succeeded in winning representation rights for a specific contract workforce, all future base access needs of the union become the responsibility of the contractor.  Any ongoing business relationship that the union has will be with the contractor and its employees, not with the Air Force.  Therefore, the appropriate sponsor of the union representative under AFI 64-106 is likewise the contractor.  The contractor is accountable to assure that its sponsored guest, the union, does not violate Air Force regulations while conducting business with their employees in the installation.
SERVICE CONTRACT ACT (SCA) NOTES

.

UPDATING WAGE DETERMINATIONS:  Contracting personnel must update the wage determinations (WD) in contracts when certain “triggering events” occur – such changes usually coincide with a new period of performance.  

Here’s a quick snapshot of the “triggers”:

1) New solicitation – FAR 22.1007(a) – “new solicitation”

2) New contract award – FAR 22.1007(a) – “new contract”

3) Option exercise – FAR 22.1007(b)(1) – “Extends the contract pursuant to an option clause….”

4) Contract Extension – FAR 22.1007 (b)(1) – “Extends the contract pursuant to an option clause or otherwise”

5) Anniversary date – FAR 22.1007(c)(1) –“Annual anniversary date if the contract is subject to annual appropriations”

6) Biennial period – FAR 22.1007(c)(2) – “Biennial anniversary date if the contract is not subject to annual appropriations and its proposed term exceeds 2 years….”  

7) Scope of work change – FAR 22.1007(b)(2) -- “…whereby labor requirements are affected significantly”  Not merely adding or deleting more of the same work.  Adding work requiring different classifications of labor that are not covered by the contract wage determination.

The rules discussed below to implement new WDs onto a contract apply to both DOL-determined prevailing WDs and CBA-based WDs.

FAR 22.1012 establishes the deadlines for receipt/availability of WD revisions (both DOL-determined and CBA-based).  For DOL-determined prevailing WDs, the applicable WD is the one most recently published at WDOL.gov on or before the applicable deadline for the next contract period. DOL is expected to issue many revised WDs in the weeks prior to Oct 06 – watch for publication of these revisions. WDs are generally published in WDOL.gov the Tuesday following DOL’s issuance. Do not incorporate WDs published on WDOL.gov after the applicable deadline. For CBA-based WDs, the most current edition of the CBA signed by both the incumbent contractor and the union and provided to the CO on or before the applicable deadline applies to the next contract period.
WDs are obtained electronically through www.WDOL,gov . SF98s are no longer required by the FAR or DOL regulations (FAR 22.1008). The WDOL Users Guide is very helpful. WDOL.gov provides four options for contracting personnel:

1. The DOL-determined standard area WD for any locality may be obtained. (Be careful to select the WD containing the appropriate fringe benefit.)

2. DOL-determined WDs for non-standard classifications such as elevator maintenance, packing and crating of household goods, off-base food and lodging, etc. are available.

3. CBA-based WDs may be created and updated.

4. Access to DOL’s e98 electronic request is available. This request links to DOL and should be used to obtain a wage determination when there is any question about the applicable WD, but may be used to obtain any WD.  An e-98 is only mandatory, however, when there is NOT a wage determination available at WDOL.gov for the work that will be performed under the contract.

Carefully review any WD obtained per FAR 22.1013, including those received via the e98, to be sure it applies to the situation prior to incorporating it. For standard area WDs, check the WDOL.gov publication date, locality, applicable wage rates, and fringe benefit method (Use the odd-numbered WD with the “per hour” language unless the contract previously contained the even-numbered WD containing the “average per hour” language.) For non-standard WDs, check the publication date, applicability of the WD to the work, locality, and agency (some WDs are issued only for use by certain agencies, such as GSA, Forest Service, etc.).  For CBA-based WDs, be certain the CBA does apply to the contract situation (contact your Labor Advisors, particularly if it is new or revised), and complete the form accurately.

You can use the WDOL.gov “alert service” for automatic notification of any later revisions to the WD  However, be aware of the deadline applicable to the contract (FAR 22.1012); do not incorporate a WD published on WDOL.gov after the applicable deadline.

Please contact your Labor Advisors if you have questions regarding the WDs applicable to your contracts or need assistance with the process, and contact us ASAP if you notice anomalies in the WDs or CBAs.

DAVIS-BACON ACT (DBA) NOTES

Union Rates on Wage Determinations: The rate for a classification is based on the union rate when DOL determines that those rates prevail for a craft in all or part of an area.  Union-dominant crafts are identified on the wage determinations in separate blocks headed with the union abbreviation such as “CARP”, “ENGI”, “LABO”, IRON, “ELEC”, “PAIN”, etc (such as “ELEC0354-007 06/01/2005”.)  The list of Non-union rates—if there are any-- are under the heading “SU[state abbrev.]##### [survey date]”-- such as “SUMT1992-019 03/24/1992”.  If the rate for a craft is the union rate, union contractor classification practices for that craft apply to all contractors, including non-union contractors.  Note that the “survey” rates for a craft are an average of all survey data for that craft, and may reflect either no union employees or as many as 50% receiving union rates (“prevailing” is defined as 50% + 1).

Listing of Counties on Wage Determinations:  The WD heading will list the entire area covered by the WD, which might be a single county, multiple counties (and states), or statewide.  Some crafts may have different rates listed for different counties or groups of counties.  When no county(ies) is listed in the rate block for that craft, the rate listed applies to the entire wage determination coverage area.
“Heavy” WDs cover most exterior “public works” that don’t fall under the Highway schedule.  As a catch-all, heavy WDs apply to a mixed bag of things like underground utility and communications lines, playground installation, fencing, detached carports, antennas not on or attached to a building, outdoor swimming pools and anything else that doesn’t belong under a Building, Residential, Highway, or other schedule for the area.  But—as with any WD—watch for excluded work in the description listed above the WD modification record.  Water and sewer line work is an example of work often excluded from the Heavy schedule and included in the Building schedule.  Or, there may be a separate Heavy WD for it or for other types of work, like water well drilling.
TRAINING CORNER

Thanks and congratulations to all of the men and women of the following contracting organizations who participated in labor standards training during May and June 2006:

Charleston AFB

Schriever AFB

The Air Force Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA collective bargaining agreement issues or DBA compliance enforcement, etc.

Q&A CORNER

“Q&A Corner” will be a new section of our newsletter that will allow our readers to have more input into the news article.  We have noticed during our training sessions that contracting personnel ask some very good questions.  We would like to share those questions (and answers) of general interest with others in the contracting community.  Just e-mail your question to Mr. Frank Dean or Mr. Nicholas De Quiroga.  We will then share the question and answer in our newsletter.   Identities will be kept anonymous.  We look forward to your challenging and insightful questions.

THIS NEWSLETTER’S QUESTION:

Question:  My contractor has a collective bargaining agreement which is controlling for SCA Wage Determination purposes.  In the prior period of performance (Option Period 1) the contractor was obligated to pay a minimum CBA rate of $19.50.  However, they voluntarily chose to pay an additional $.50 per hour as an “equity adjustment”.  In the new period of performance the SCA/CBA-based wage rate for the same work classification requires a minimum rate of $20.50 per hour.  Will the contractor’s “equity adjustment” payment affect the amount of its SCA Price Adjustment entitlement under FAR 52.222-43?

Answer:

Yes.  As pointed out the in the explicit price adjustment example found in FAR 52.222-43, not only does the wage determination requirement affect the amount of a contractor’s adjustment entitlement, but also the actual rate paid by the contractor affects it as well.  In the question above, the “old” SCA WD requirement was $19.50 per hour, the “new” SCA WD requirement was $20.50.  However, since the contractor chose to pay $20.00 per hour in the prior period of performance; they are entitled to only $.50 per hour as an SCA price adjustment under the clause.  The amount of entitlement is generally the new WD rate minus either the old WD rate OR the rate actually paid – whichever yields the smallest difference.

   ●   ▬   ●

Subscriptions:  To receive Labor Notes by email--  

  Click  ► subscribe.  Click  ► unsubscribe to delete your subscription.
[image: image1.png]


   Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (FAR Part 22 subjects and AFI 64-106).  Just call one of us or send an email.
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   Useful web sites for labor information:
AF Labor Advisors Webpage--Desktop Guides for SCA, DBA, EEO, and Labor Relations; AF Price Adjustment Guide for SCA price adjustments, newsletter archive, more:

http://www.safaq.hq.af.mil/contracting/laborstandards/
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
FedBizOpps:
http://www.fedbizopps.gov/
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  Air Force Labor Advisors Directory
Kathleen James, Chief

Air Force Labor Advisors Office
Phone: DSN 425-3285?????


SAF/AQCK

Commercial : (703) 696-3285    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060







kathleen.james@pentagon.af.mil
Jesus Pernas, Labor Advisor

 Eastern Region
Ruth Paauwe, Asst. Labor Advisor     1201 Edward H. White II ST. 






  
 MS#7200







 Patrick AFB, FL 32925-3238

Phone: DSN 854-6734

Commercial: (321) 494-6734             
 jesus.pernas-giz@patrick.af.mil
DSN Fax: 854-2025



 ruth.paauwe@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, EUROPE/ATLANTIC

Frank Dean, Labor Advisor           
  Central Region
Nick De Quiroga, Asst. Labor Adviso
  1050 East Stewart Avenue, Bldg 2025




   


   Peterson AFB, CO 80914-9050

Phone: DSN 834-2367/2383

      frank.dean@cisf.af.mil
Commercial: (719) 556-2367/2383                nicholas.DeQuiroga@cisf.af.mil
DSN Fax: 834-2382

    

    
Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, CANADA

Jim Evans, Labor Advisor

   Western Region
Ward Graham, Asst. Labor Advisor
   1031 California Blvd. Suite H






   Vandenberg AFB, CA 93437-6256
Phone: DSN 276-7711/7712


 
Commercial : (805) 606-7711/7712
       james.evans@vandenberg.af.mil
DSN Fax: 276-4793                                        ward.graham@vandenberg.af.mil 
Region Served:  AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, PACIFIC
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