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AIR FORCE LABOR ADVISORS OFFICE (SAF/AQCK)

March 2009
LABOR NOTES

A Newsletter for Air Force Contracting Personnel on
Contract Labor Standards and Contractor Labor Relations
Virtual Labor Training over the Web:   If your unit has need for training, but does not have the funding available to have it on-site, you can request “virtual” training from your Regional Labor Advisors.  Your AF Labor Advisors are now using the Defense Connect Online (DCO) system which is accessed through the AF Portal.  It is an “https” site so all “.mil” systems should have access to it.  For squadron training, it is best to conduct it in a conference room with a speaker phone.  Because the training is virtual and real-time, the host Labor Advisor will be controlling the advancement of the slides.  However, participants are able to ask questions real-time by speaker phone.  

This method of training provides flexibility as far as duration, and is easily tailored to your training needs.  Don’t forget that your labor training counts towards your 80 hours of continuous learning points. If you have specific questions or would like to schedule training, please contact your Regional Labor Advisor.
NEW  Labor-related Executive Orders:  President Obama has issued four  “EOs” affecting federal contractors.  Note that these Executive Orders are NOT immediately effective on contracts.  EO 13495 and 13496 require regulations to be issued by the Secretary of Labor, followed by FAR revision.  EOs 13494 and 13502 require FAR revision, only.  Each will have its own journey though the regulatory process, becoming fully effective only after interim guidance or a final rule is issued. The full text of these recently-issued Executive Orders can be accessed (by EO title) at http://www.whitehouse.gov/briefing_room/PresidentialActions/ .
(1) Non-displacement of Qualified Workers Under Service Contracts (EO 13495). This EO provides for “Right of First Refusal” of employment to service employees under a successor contract for performance of the same or similar services at the same location.  An earlier EO (12933), revoked by President Bush in 2001, exempted “military installations” and only applied to “building service” employees.  While the new EO does not specifically exclude military installations or limit coverage to “building service” employees, it gives agencies and Departments authority to exempt contracts or classes of contracts (stay tuned).  COs will incorporate an implementing contract clause in affected contracts, but DOL will be responsible for enforcement.  FAR Case 2009-001.  DAR staff processing draft interim FAR rule.  Report 2/25/2009.

(2) Notification of Employee Rights Under Federal Labor Laws (EO 13496). The EO responds to and revokes Bush EO 13201 that resulted in FAR clause 52.222-39, requiring contractors to give employees notice of their rights NOT to join a union. This Order requires contractors to post a notice to employees of their rights under the National Labor Relations Act, i.e. the right to unionize.  Contracting Officers will be required to include an implementing contract clause in every contract over the simplified acquisition threshold.  DOL will be responsible for contractor compliance.  FAR Case 2009-002.  The Acquisition Law Team was asked to draft an interim FAR rule-- report due 4/15/2009
(3)  Economy in Government Contracting (EO 13494). This is a new one that prevents contractors from passing on to the government certain costs incurred due to the contractor’s labor relations decisions and practices.  Costs not allowed include those for any activities undertaken to persuade employees to exercise or not exercise their right to organize under a union. A FAR revision will implement the EO; the CO’s role remains to be seen.   

(4) Use of Project Labor Agreements for Federal Construction Projects (EO 13502).  This Executive Order encourages agencies to use Project Labor Agreements ("PLAs") in federal construction projects having a total cost to the Government of $25 million or more.  The stated purpose of the Order is to avoid many of the problems which typically arise during the completion of such large projects causing various delays in their timely completion.  Project Labor Agreement is defined as a "…pre-hire collective bargaining agreement with one or more labor organizations that establishes the terms and conditions of employment for a specific construction project….”   The FAR Council has until June 6, 2009 to implement the Order.
E-VERIFY  Implementation postponed until at least May 2009:  Former President  Bush signed an amendment to Executive Order 12989 last June that would require more than 200,000 federal contractors to use E-Verify, the Department of Homeland Security’s employment eligibility electronic verification system.  All federal departments and agencies are directed to require contractors, as a condition of each future federal contract, to use an electronic employment eligibility verification system designated by the Secretary of Homeland Security to verify the employment eligibility of all personnel who will perform work under the contract.  The U.S. Chamber of Commerce and other employer groups allege that mandatory use of E-Verify is not permissible under the 1994 statute, that the comparison Social Security database is inaccurate and will result in numerous false “no match” letters, that compliance is time-consuming and burdensome, and required re-verification of existing employees as far back as 1986 is a tough task.  A broader lawsuit over E-Verify and the database accuracy is pending (AFL-CIO v. Napolitano).
Reminder--  Our Website is at the Air Force Contracting Public Site at  http://ww3.safaq.hq.af.mil/contracting/    (bullets in middle of left column)
       SERVICE CONTRACT ACT (SCA) NOTES

Good Friday:  Some Service Contract Act Wage Determinations (WDs) include Good Friday (10 April 2009) in addition to the ten holidays that DOL considers prevailing in most SCA localities.  Contractors are not entitled to price adjustment  just because federal installations do not close on Good Friday and contract services must be provided.  No adjustment is due on fixed price contracts where the original WD in the solicitation contained the additional holiday.  An adjustment could be due if the extra holiday was added to a WD incorporated in an option year.  Contractors may furnish another day off instead of Good Friday or any other WD-named holiday, but they are required to communicate the switch to their employees in advance of the holiday named on the WD.

Price Adjustment of Labor Hour Contract “Billable rate”:  Just combine any wage increase, Health and Welfare increase, and “accompanying costs”, then add the result to the billable rate for the year in question.
Example:  The wage rate increased $.62, and the H&W increased $.08.  The contractor is paying the minimum rates per the previous wage determination.  The H&W increase will be deposited to a 401K plan according to the contractor, so accompanying costs will not be applied on the H&W increase.**  If the total of accompanying costs is 14.6% ***, calculate the adjustment as:

$.62
        $ .62
New minimum wage less previous actual rate paid.
+ (14.6% X .62) = .09
The 14.6% accompanying cost is only applied
to the wage rate increase since H&W is paid
into a benefit plan, in this example.

+ .08
           .08
 H&W increase from previous H&W rate paid.
                          $ .79 
Add this amount to the billable hourly rate.
*   Payment of rates in excess of WD minimums can reduce or eliminate a contractor’s entitlement to adjustment (see FAR 52.222-43(d)(1)).

**  Accompanying costs are only calculated on wage increases and H&W increases to be paid in “cash” with wages—they are not applied to those H&W amounts which are paid to a benefit fund.  If any portion of H&W or other fringe benefit is paid in cash, that amount must be added to wages before applying accompanying costs (then add any non-cash fringe benefit amount).
*** Accompanying costs are FICA (7.65% for social security & medicare) and Workers Compensation Insurance (varies by job and contractor).  It may include federal and state unemployment tax allowances (FUTA and SUTA)—See the next article.  For a discussion of “accompanying costs”, see our Nov 2007 issue at http://ww3.safaq.hq.af.mil/factsheets/factsheet.asp?id=12704
The above example is for a standard wage determination, but adjustments involving a union CBA would merely require substituting the “total of all fringe benefit increases” for “H&W” in the example.  Most CBA benefits are paid to funds, so accompanying costs would not have to be paid on them.
Price Adjustment—SUTA Taxable Wage Bases (by state):  While the Federal Unemployment Tax Allowance (FUTA) is only paid on a taxable wage base (“cap”)  of $7,000, the SUTA caps vary by state (see list, below).  FUTA and SUTA are only paid on wage increases if the previous wage rate (annualized by hours worked) was less than the maximum amount on which FUTA and SUTA must be paid.  Current  SUTA caps are as follows (state names and amounts bold if changed from 2008):
	STATE
	2009
WAGE
BASE
	         2008
         WAGE
          BASE
	
	
	

	Alabama
	$8,000
	
	$8,000
	
	
	
	
	
	

	Alaska
	32,700
	
	31,300
	
	
	
	
	
	

	Arizona
	7,000
	
	7,000
	
	
	
	
	
	

	Arkansas
	10,000
	
	10,000
	
	
	
	
	
	

	California
	7,000
	
	7,000
	
	
	
	
	
	

	Colorado
	10,000
	
	10,000
	
	
	
	
	
	

	Connecticut
	15,000
	
	15,000
	
	
	
	
	
	

	Delaware
	10,500
	
	10,500
	
	
	
	
	
	

	District of Columbia
	9,000
	
	9,000
	
	
	
	
	
	

	Florida
	7,000
	
	7,000
	
	
	
	
	
	

	Georgia
	8,500
	
	8,500
	
	
	
	
	
	

	Hawaii
	13,000 
	
	13,000
	
	
	
	
	
	

	Idaho
	33,200 
	
	32,200
	
	
	
	
	
	

	Illinois
	12,300
	
	12,000
	
	
	
	
	
	

	Indiana 
	7,000
	
	7,000
	
	
	
	
	
	

	Iowa
	23,700
	
	22,800
	
	
	
	
	
	

	Kansas
	8,000
	
	8,000
	
	
	
	
	
	

	Kentucky
	8,000
	
	8,000
	
	
	
	
	
	

	Louisiana
	7,000
	
	7,000
	
	
	
	
	
	

	Maine
	12,000
	
	12,000
	
	
	
	
	
	

	Maryland
	8,500
	
	8,500
	
	
	
	
	
	

	Massachusetts
	14,000
	
	14,000
	
	
	
	
	
	

	Michigan
	9,000
	
	9,000
	
	
	
	
	
	

	Minnesota
	26,000
	
	25,000
	
	
	
	
	
	

	Mississippi
	7,000
	
	7,000
	
	
	
	
	
	

	Missouri
	12,500
	
	12,000
	
	
	
	
	
	

	Montana
	25,100
	
	23,800
	
	
	
	
	
	

	Nebraska
	9,000
	
	9,000
	
	
	
	
	
	

	Nevada
	26,600
	
	25,400
	
	
	
	
	
	

	New Hampshire
	8,000
	
	8,000
	
	
	
	
	
	

	New Jersey
	28,900
	
	27,700
	
	
	
	
	
	

	New Mexico
	20,900
	
	19,900
	
	
	
	
	
	

	New York
	8,500
	
	8,500
	
	
	
	
	
	

	North Carolina
	19,300
	
	18,600
	
	
	
	
	
	

	North Dakota
	23,700
	
	22,100
	
	
	
	
	
	

	Ohio
	9,000
	
	9,000
	
	
	
	
	
	

	Oklahoma
	14,200
	
	13,600
	
	
	
	
	
	

	Oregon
	31,300
	
	30,200
	
	
	
	
	
	

	Pennsylvania
	8,000
	
	8,000
	
	
	
	
	
	

	Puerto Rico
	7,000
	
	7,000
	
	
	
	
	
	

	Rhode Island
	18,000
	
	14,000
	
	
	
	
	
	

	South Carolina
	7,000
	
	7,000
	
	
	
	
	
	

	South Dakota
	9,500
	
	9,000
	
	
	
	
	
	

	Tennessee
	7,000
	
	7,000
	
	
	
	
	
	

	Texas
	9,000
	
	9,000
	
	
	
	
	
	

	Utah
	27,800
	
	26,700
	
	
	
	
	
	

	Vermont
	8,000
	
	8,000
	
	
	
	
	
	

	Virgin Islands
	22,100
	
	21,800
	
	
	
	
	
	

	Virginia
	8,000
	
	8,000
	
	
	
	
	
	

	Washington
	35,700
	
	34,000
	
	
	
	
	
	

	West Virginia
	8,000
	
	8,000
	
	
	
	
	
	

	Wisconsin
	12,000
	
	10,500
	
	
	
	
	
	

	Wyoming
	21,500
	
	         20,100   
	
	
	
	
	
	


DAVIS-BACON ACT (DBA) NOTES

DBA Will Apply to “Stimulus Construction”:  The Office of Management and Budget (OMB) issued a directive February 18 to agencies on implementing the American Recovery and Reinvestment Act (RA).  The OMB guidance specifically requires application of the Davis-Bacon Act prevailing wage requirements to construction funded by the RA.
Painting and/or Refinishing gymnasium floors, tennis courts, handball courts, etc. is work covered by the Davis-Bacon Act (DBA)--not the Service Contract Act— if the project is expected to exceed the $2,000 threshold. The DBA was amended by Congress in 1935 to add painting and decorating and lower the threshold from $5,000 to $2,000 to reflect the lower value of those contracts.  Sandblasting, bead blasting, hydro blasting, scraping, sanding, etc. prior to application of paint, sealant, or other finish are also subject to DBA

Social Security Numbers Will Not Be Required on Certified Payrolls: DOL’s DBA regulations at 29 CFR Part 5 have been revised effective 18 January 2009,  but this does not affect existing contracts.  Contractors and subcontractors will not be required to include the  employee Social Security Account Number (SSAN) and home address on certified payroll once FAR clause 52.222-8 “Payrolls and Basic Records” is revised and incorporated in new solicitations and contracts.  Note that contractors will not be prohibited from including SSANs.  Contracting personnel responsible for DBA enforcement should watch for revision of the clause.  DOL will not be enforcing inclusion of SSANs, even if the contract clause still requires it.
Payroll Review Tip:  A DBA WD lists a fringe benefit percentage and a fringe benefit amount for one of the classifications.  Question:  Is the percentage based on the wage rate or on the fringe benefit amount?
Answer:  The percentage is always based on the basic hourly rate of pay, whether it's listed before or after the fringe benefit amount. For example, the wage determination for "Bricklayer" list a wage rate of $25.00 per hour and fringe benefits of 3% + $5.00. The total wage rate (wage and fringe benefits) required is $25.00 + .75 ($25.00 x 3%) + $5.00 = $30.75.
Subscriptions:  To receive Labor Notes by email--  

  Click  ► subscribe.  Click  ► unsubscribe to delete your subscription.
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   Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (subjects under FAR Part 22 and AFI 64-106).  Just call one of us or send an email.
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   Useful web sites for labor information:
AF Labor Advisors Webpage--Desktop Guides for SCA, DBA, EEO, and Labor Relations; AF Guide for SCA price adjustments, newsletter archive, more:  http://ww3.safaq.hq.af.mil/contracting/  (2d group of links on left- “AF Labor Library”)
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
SCA Directory of Occupations 5th Edition:

  Position descriptions for standard wage determinations numbered “2005-2###” and “2005-3###”
· Service Contract Act Directory of Occupations, 5th Edition (PDF 759 KB) 

· SCA Directory Fifth Edition Table Contents (PDF 29KB) 

· SCA Directory Fifth Edition Occupational Index (PDF 30KB) 

· SCA Directory Fourth Edition & Fifth Edition Comparison (PDF 25KB) 

Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

http://ww3.safaq.hq.af.mil/factsheets/factsheet.asp?id=12729  (Revised Link)
FedBizOpps:
http://www.fedbizopps.gov/
                 Next page:  AF Labor Advisor Directory↴
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  Air Force Labor Advisors Directory
Kathleen James, Chief
Air Force Labor Advisors Office
Phone: DSN 426-3285


SAF/AQCK

Commercial : (703) 696-3285    

1060 Air Force Pentagon

DSN Fax:  425-7912    


Washington, D.C. 20330-1060











kathleen.james@pentagon.af.mil
Ruth Paauwe, Labor Advisor

 Eastern Region
Patricia Myers, Asst. Labor Advisor      
1201 Edward H. White II St. 

  
            
 MS#7200





 Patrick AFB, FL 32925-3238

 

Phone: DSN 854-6734

 
 ruth.paauwe@patrick.af.mil
Commercial: (321) 494-6734             

 patricia.myers@patrick.af.mil
DSN Fax: 854-2025


Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, Europe/Atlantic
Nick De Quiroga, Labor Advisor          
Central Region
Margaret Gillam,  Asst. Labor Advisor 
1050 East Stewart Avenue, Bldg 2025




   
 Peterson AFB, CO 80914-9050
Phone: DSN 834-2383/2367
                  nicholas.dequiroga@peterson.af.mil
Commercial: (719) 556-2383/2367                            margaret.gillam@peterson.af.mil
DSN Fax: 834-2382

    

    
Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, Canada
Jim Evans, Labor Advisor

 Western Region
Ward Graham, Asst. Labor Advisor
                      1031 California Blvd. Suite H



                      Vandenberg AFB, CA 93437-6256
Phone: DSN 276-7711/7712


 
Commercial : (805) 606-7711/7712
                   james.evans@vandenberg.af.mil
DSN Fax: 276-4793                                                    ward.graham@vandenberg.af.mil 
Region Served:  AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, Pacific[image: image4.png]
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