AIR FORCE LABOR ADVISORS OFFICE (SAF/AQCA)

June 2010
LABOR NOTES

A Newsletter for Air Force Contracting Personnel on
Contract Labor Standards and Contractor Labor Relations
Gary Lechman Joins Central Region--  Gary joined Nick De Quiroga at Peterson AFB, CO on June 1st, 2010.  He worked for the U.S. Department of Labor (DOL) for 10 years, first as an investigator then as a Davis-Bacon Act  wage determination analyst at DOL’s national office.  Prior to DOL, he worked in private industry for 10 years—including three years at Harley-Davidson.  Gary looks forward to his new role supporting Air Force Contracting  Professionals.
Executive Order Status Update (since March 2009 issue)--  
1) Use of Project Labor Agreements for Federal Construction Projects--  Executive Order 13502 was implemented at new FAR Subpart 22.5 (published 4/13/10, effective 5/13/10).  This guidance encourages Contracting Agencies to consider the use of “PLAs” for “large-scale” construction projects ($25 mil or more).  This issue is very controversial.  Contact your Labor Advisors if inquiries are received from interested parties.  
2)  Notification of Employee Rights Under Federal Labor Laws--  An interim FAR rule is pending that will implement EO 13496 and DOL’s final rule published 20 May 2010.  The new rule will require contractors and subcontractors to post a notification to employees regarding their rights under federal labor laws (union organizing, etc.).
3) Economy in Federal Contracting--  A proposed FAR rule is pending that will implement EO 13494 by revising FAR 31.205.21 to prevent contractors from passing on to the Government certain costs related to their labor relations policies and practices.
4) Nondisplacement of Qualified Workers Under Service Contracts-DOL’s comment period on its proposed regulations closed 19 May, and it may be several months before implementation in FAR.  EO 13495 provides most SCA-covered service employees with a “right of first refusal” upon change of contractors— when an implementing clause is included with the solicitation.  AF Labor Advisors participated by furnishing comments emphasizing the need to avoid jeopardizing performance at new contract starts and to preclude placing additional administrative burden upon agency contracting personnel.
SERVICE CONTRACT ACT (SCA) NOTES

SCA Health & Welfare Increase to $3.50 / Hour:  On June 9, 2010 the U.S. Department of Labor (DOL) announced changes to the Service Contract Act (SCA) “Health and Welfare” (H&W) fringe benefits that will be effective, prospectively, for new contracts and new periods of performance.  DOL All Agency Memorandum (AAM) 209 provides guidance for implementing increased Health and Welfare fringe benefit rates on Federal Government contracts subject to the SCA.  For Hawaii, refer to AAM 209 for a discussion of the special rates applicable there.

The new benefit rate of $3.50 per hour is effective for “all invitation for bids opened, or other service contracts awarded on or after June 22, 2010….” These increases will not affect contracts that are on a fiscal year cycle until the start of the new period of performance (an option, extension, or new contract) on 1 October 2010 - see FAR 22.1007 & FAR 22.1012-1. The increases will affect standard wage determinations currently requiring $3.35 for H&W.  AAM 209 does NOT affect contracts or portions of contracts subject to a predecessor's Collective Bargaining Agreement (CBA) and CBA WD. It also does not affect certain non-standard WDs requiring H&W amounts other than the previous $3.35 per hour (such as for elevator maintenance (all localities) and for laundry services (some localities).

As the AAM states and discusses, "In addition to having different benefit levels, the old “low” and “high” health and welfare benefits had different methods for determining compliance.”  Although the two standard wage determinations for each SCA locality will both reflect the new $3.50 per hour H&W rate, care must be taken to incorporate wage determinations with the same basic number as the previous one to avoid unintended impact to workers, contractors, and contract costs.

Standard wage determinations in the 05-2000 to 05-3099 series that end with an odd number (i.e.  05-2531) will require $3.50 per hour.  Those ending in an even number (i.e.  05-2532) will also require $3.50.  However, the odd-numbered wage determinations require employers to make such payments on a “per employee” basis, paid on the first 40 hours compensated per week.  Even-numbered wage determinations allow the calculation to be based on an “average cost” basis for the entire SCA-covered workforce, and is paid only on work hours (including overtime).  If the contract currently requires an “average cost” H&W wage determination, continue using the even-numbered standard wage determination(s) for option and extension periods, as well as in solicitations to replace those contracts. Use the odd-numbered standard wage determination(s) in all other contracting actions where use of a standard wage determination is appropriate.

DOL usually revises the standard wage determinations for the H&W change by early June each year, posting them at the WDOL.GOV website.  If a revised wage determination needed for a particular contracting action is not yet posted, AAM 209 authorizes pen-and-ink changes to revise the H&W note on an existing wage determination to read-- for odd-numbered wage determinations: "$3.50 per hour, or $140 per week, or $606.67  per month".  For even-numbered wage determinations: "$3.50 per hour".   Also, DOL’s e98 system may not respond to recent requests until the SCA wage determinations are updated.

A copy of AAM 209 is posted at WDOL.gov with All Agency Memos in the site Library. 
If you have a question as to whether and/or when these new H&W rates apply on a specific procurement, contact your Air Force Regional Labor Advisors listed in the Directory at the end of this newsletter.  An update to our SCA Desktop Guide for the H&W increase is pending.

Concessionaire Contracts are subject to the SCA except in very limited circumstances specified in Department of Labor Regulations at 29 CFR Part 4.133. This exemption applies primarily to contracts at National Parks for food and other services provided to the general public. Concessionaire contracts for providing food services at an Officer’s Club or similar services to military or civilian personnel are not exempt.
“Insourcing” (Converting from Contract to Federal Employee Performance):
“Drills” are being run now prior to exercising the next options for services in effort to reevaluate the role of contractors in providing support services.  Transitioning work from contract to civil service can have substantial labor-related impacts requiring judicious planning and handling. The following Lessons Learned were developed by Contracting personnel and the Labor Advisors (East) following a successful transition.   

a) Include all potential contractor employee termination costs in the evaluation. Where the contractor’s employees are organized, many collective bargaining agreements contain provisions for severance pay. Check with your Contracts Attorney to determine whether severance can be reimbursed as part of termination.  In addition, contractor employees may be due a payout of all accrued sick leave.

b) Form a team to plan for and address issues in transitioning.  Include Wing Senior Leadership, Contracting, Public Affairs, Legal Advisors,  Security Police, Civilian Personnel and AF Labor Advisors. The transition team should be the focal point for all issues, controlling communication and minimizing rumors.    

c) Be prepared for strong third-party reaction supporting contractor employees. The representatives of displaced employees will request to meet with AF leaders, contact politicians and the media, and consider rallies and picketing. Prepare to address these reactions. 

d) If the civil service jobs require more stringent qualifications of fitness levels than the contractor, be prepared to address accusations of inequity.

e) Mitigate the economic impact on incumbent employees by offering training regarding employment with the Government (announcements, USAJOBS, applications, special employment qualifications). Contractor incumbents cannot be guaranteed jobs, but it is in the best interest of the AF that they be well-informed and provided reasonable access to employment.

Taking the time to plan as contracts are terminated and services taken back “in-house” will ease the stress of the unknown for all concerned.

Worker Adjustment and Retraining Notification Act (WARN Act):
The WARN ACT (1989) requires employers to give 60 days notice of a covered plant closing and covered mass layoffs.    The notice must be given to affected workers or their union (if they are represented), to the State dislocated worker unit, and to the appropriate unit of local government.
While the Government is not subject to the WARN Act, our contractors ARE!  The Air Force is bringing back “in-house” some of the work we have out-sourced over the years, which will require a covered contractor to give notice to the appropriate parties under the WARN Act.  What is a covered contractor?  An employer who has 100 or more employees,  not counting employees who have worked less than 6 months in the last 12 months and not counting employees who work an average of less than 20 hours per week.  This includes private, for-profit employers which account for the majority of contractors working for the government.  The Act specifically mentions that regular federal, state, and local government entities which provide public service are not covered.
A “plant closing” includes the closing of an employment site-- or one or more facilities or operating units within an employment site. If the shutdown will result in an employment loss of 50 or more employees during any 30 day period this will trigger the WARN ACT.  Another trigger is a “mass layoff”, when 500 or more employees will lose their jobs within a 30 day period.
A contractor that violates the WARN Act provisions by ordering a plant closing or mass layoff without appropriate notice is liable to each aggrieved employee for an amount including back pay and benefits for the period of violation, up to 60 days.  Failure to provide notice as required to a unit of local government is subject to a civil penalty not to exceed $500.00 for each day of violation.  This is why it is so important that we give the contractor more than 60 days notice regarding potential contracts that will be performed by federal employees.
DAVIS-BACON ACT (DBA) NOTES

DBA WD Updates at Options:  The current DBA wage determination (WD) or WDs must be incorporated into DBA-covered contracts when options or extensions are exercised to extend the term of the contract.  Update only WD schedule(s) (‘Building’, ‘Highway’, etc.) already included in the contract.  Contract price adjustment (if any) is determined by which of three possible clauses was included with the solicitation and contract.  (FAR 22.404-12, 22.407(e), (f), or (g)).  DOL is updating many WDs  based on new survey data, so watch for significant increases in wages and fringe benefits. 
DBA Asbestos Removal:  Laborers can remove asbestos-containing materials from all non-mechanical surfaces such as floors, ceilings, walls, and columns in non-mechanical rooms as well as from mechanical systems that are about to be scrapped.  Asbestos removal from mechanical systems (pipes, boilers, ducts, flues, breechings, etc.) that will not be scrapped is the work of asbestos workers.  Removal in connection with demolition prior to follow-on construction is considered part of the follow-on construction, and subject to DBA.  Asbestos removal prior to demolition where no follow-on construction is contemplated is subject to SCA.
Laborers and Mechanics:  DBA only applies to workers who perform physical, hands-on labor as opposed to “mental” or managerial work.  These “laborers and mechanics”  include:
>  Laborers, unskilled and semi-skilled

>  Skilled tradesmen/Mechanics/Equipment operators

>  Apprentices
>  Working foreman (those who perform “hands-on” work more than 20% of total hours in a particular week)
>  Survey crew members, but only if primarily clearing brush, sharpening stakes, or digging

DBA does not cover “white collar” workers such as office workers, timekeepers, truck scale clerks, inspectors, security guards or escorts, or most survey crew members-- whether or not they are employed at a construction site.
Payroll Review Tip-- Computation of Overtime:  is required for all hours worked over 40 per week, at 1 1/2 times the regular rate of pay. The regular rate of pay, for OT computation, can be no less than the applicable DBA WD rate- even if the contractor is paying part of the required wage rate in fringe benefits.  Where required fringe benefits are paid in cash, the fringe benefit portion may be excluded from the overtime calculation. While fringe benefits are required to be paid on overtime hours, they are added after the calculation of "1 1/2 X regular rate".

Example: If the WD wage is $20.00 plus $6.00 for fringe benefits, then the overtime rate is $36.00 (1 1/2 X $20.00 = $30.00, + $6.00). 
Index to Labor Notes Articles (2008-2010)  The following index omits duplicate articles and those “overtaken by events” .
June 2008 – Solicitations– CBA Fringe Benefits Not Specified (SCA), DBA Applicability regarding Contracts with Task Orders
November 2008 – What do AF Labor Advisors do for You? Pricing offers When a CBA applies (SCA), DBA Asbestos Removal, DBA General Wage Determinations, DBA Payroll Deductions
March 2009 – Labor-related Executive Orders (incl. Non-displacement of Qualified Workers under Service Contracts), SCA Price Adjustment of Labor Hour Contract “Billable Rate”, Good Friday as Possible SCA Holiday, SUTA 2009 Caps (SCA), DBA and Stimulus Construction Under ARRA, DBA and Painting/Refinishing, No Social security Numbers on DBA Payrolls, DBA Fringe Benefits Stated as a Percentage. 
January 1010 – Kathy James Retires, AF Academy Contracting Personnel Award, Compressed Work Schedules and Overtime Pay, SUTA 2010 Caps (SCA), DOL Review of ARRA Projects, DBA Conformance and DOL Approval Criteria. 
Subscriptions:  To receive Labor Notes by email--  

Click  ► subscribe.  Click  ► unsubscribe to delete your subscription.
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   Suggestions:  Please let us know how we can improve Labor Notes or if you would like to see a subject covered for which we’re OPR (subjects under FAR Part 22 and AFI 64-106).  Just call one of us or send an email.
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   Useful web sites for labor information:
AF Labor Advisors Webpage--Desktop Guides for SCA, DBA, EEO, and Labor Relations; AF Guide for SCA price adjustments, newsletter archive, more:  http://ww3.safaq.hq.af.mil/contracting/  (2d group of links on left- “AF Labor Library”)
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
SCA Directory of Occupations 5th Edition:

  Position descriptions for standard wage determinations numbered “2005-2###” and “2005-3###”
· Service Contract Act Directory of Occupations, 5th Edition (PDF 759 KB) 

· SCA Directory Fifth Edition Table Contents (PDF 29KB) 

· SCA Directory Fifth Edition Occupational Index (PDF 30KB) 

· SCA Directory Fourth Edition & Fifth Edition Comparison (PDF 25KB) 

Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):
http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

http://ww3.safaq.hq.af.mil/factsheets/factsheet.asp?id=12729  (Revised Link)
FedBizOpps:
http://www.fedbizopps.gov/
                 Next page:  AF Labor Advisor Directory↴
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  Air Force Labor Advisors Directory
Air Force Labor Advisors Office
Chief  [Vacant] 
SAF/AQCA
1060 Air Force Pentagon

 Washington, D.C. 20330-1060

Eastern Region
Ruth Paauwe, Acting Chief Labor Advisor
1201 Edward H. White II St.
Patricia Myers, Asst. Labor Advisor 
            
 MS#7200

Phone: DSN 854-6734


 Patrick AFB, FL 32925-3238
Commercial: (321) 494-6734             

 ruth.paauwe@patrick.af.mil
DSN Fax: 854-2025

 
 patricia.myers@patrick.af.mil
Region Served: AL, CT, DE, FL, GA, MA, MD, ME, MI, NC, NH, NJ, NY, OH, PA, RI, SC, VA, VT, WV, Europe/Atlantic
Central Region 

Nick De Quiroga, Labor Advisor          
1050 East Stewart Avenue, 
Gary Lechman,  Asst. Labor Advisor

 Bldg 2025
Phone: DSN 834-2383/2367
   
 Peterson AFB, CO 80914-9050
Commercial: (719) 556-2383/2367                           
 nicholas.dequiroga@peterson.af.mil
DSN Fax: 834-2382


gary.lechman@peterson.af.mil
Region Served: AR, CO, IN, IL, KS, KY, LA, MO, MS, NM, OK, TN, TX, WI, WY, Canada
Western Region 
Jim Evans, Labor Advisor

1031 California Blvd. Suite H
Ward Graham, Asst. Labor Advisor
                      Vandenberg AFB, CA 93437
Phone: DSN 276-7711/7712

james.evans@vandenberg.af.mil 
Commercial : (805) 606-7711/7712
                      ward.graham@vandenberg.af.mil 
DSN Fax: 276-4793  
Region Served:  AK, AZ, CA, HI, IA, ID, MN, MT, NE, ND, NV, OR, SD, UT, WA, Pacific[image: image4.png]
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